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Unearthing the roots of  some cartels (I)

A.Smith, An Inquiry into the Nature and Causes of the 
Wealth of Nations, Chapter X, Pt II: 
“People of the same trade seldom meet together, even for 
merriment and diversion, but the conversation ends in a 
conspiracy against the public, or in some contrivance to 
raise prices. It is impossible indeed to prevent such 
meetings, by any law which either could be executed, or 
would be consistent with liberty or justice. But though 
the law cannot hinder people of the same trade from 
sometimes assembling together, it ought to do 
nothing to facilitate such assemblies; much less to 
render them necessary”
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Unearthing the roots of some cartels (II)

Neglected issue…. Participation, facilitation, 
promotion of cartels by public authorities
E M FOX & D HEALEY “When the State Harms 
Competition- The Role of Competition Law” (2014) 
Antitrust Law Journal 799-800
“the treatment of state acts and measures has been 
a neglected subject even though excessive state 
restraints can be the most significant competition 
problem”
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Two recent Spanish examples

 Sherry wine grapes and 
must cartel (S/0167/09 2011)
 Valencia port cartel
(S/0314/10 2013)

Regional ministry seats in cartel meetings!
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But in the past …..there were others

 Gran Canaria potato cartel (S/0367/09) 2012
 Mussels cartel (S/0107/08)  2011
 Meat cartel (r 583/03) 2003
 Apple Cider cartel (376/96) 1996

Traditional solution: Public intervention ignored, 
although it raised issue of creating appearance of 
legality to cartelists (which could mean that 
sanctions were annulled….) 
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New solution: 
Public powers condemned as facilitators (Treuhand)
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FOX & HEALEY “When the State Harms Competition-
The Role of Competition Law” (2014) Antitrust Law 
Journal 812, 813

“Competition laws should apply to state officials 
who join and facilitate illegal private 
conspiracies”
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Well intentioned….. but wrong solution

(i) Public authorities deviant behavior is out-of-
bounds of competition law. Legally/Politically 
unfeasible that competition authorities deal with this 
stuff
(ii) Disciplinary administrative law or criminal/anti-
corruption law are the adequate ways of dealing with 
it. 


